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SAMPLE CLAUSES – SYSTEM AVAILABILITY 

Different versions of sample clauses for this subject follow.  Select the version 

most suitable for your requirements and copy and paste it into your contract with 

appropriate changes. It may be necessary to change the description of the parties 

(e.g. “Supplier” or “Customer”) and other terminology (e.g. capitalized terms) to 

enable the text of the selected clause to be consistent with that used in the rest of 

the contract. Where square brackets [   ] appear inserted within them are 

variables and should be adjusted to reflect your circumstances. 
 

VERSION 1 

1. Systems Availability 

 

1.1 The Supplier warrants that for so long as the Hardware and Operating System 

Software have been continuously covered by this Maintenance Agreement, that 

they shall not be affected by Downtime for more than [2.5]% of the Standard 

Maintenance Hours in any quarterly period for which payment for maintenance 

has been made. 

1.2 Where Downtime in any such quarterly period exceeds [2.5]% as specified in 

sub-clause 1 of this clause, the Supplier shall rebate to the Customer an amount of 

[25]% of the maintenance fee paid for such products during that period for each 

[2.5]% or part thereof that Downtime exceeds [2.5]%, which amount shall be 

credited to the Customer against maintenance fees payable in the next quarterly 

period. 

1.3 For the purposes of this clause, "Downtime" means the total elapsed real time 

during which the Hardware (comprising the CPU and disk) or Operating System 

Software suffers a material failure of function or operation which renders it 

unavailable for the Customer's use, unless caused by or comprising: 

(a) failure of electrical supply or failure of telecommunications services; 

(b) failure due to unauthorized interference, modification or maintenance; 

(c) failure due to any negligent or willful act or omission of the Customer, its 

employees or third parties; 

(d) failure due to misuse or abuse of the Hardware or the Operating System 

Software by the Customer, its employees or third parties; 
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(e) failure attributable to the Customer not maintaining the proper operating 

environment for the Hardware and Operating System Software or not 

following the reasonable procedures recommended by the Supplier for 

maintenance and housekeeping; 

(f) withdrawal or non-functioning of Hardware due to scheduled preventative 

maintenance by the Supplier; 

(g) the time taken to complete a successful restoral or recovery of data; 

(h) the time taken by the Customer to report any failures to the Supplier; 

(i) failures due to the Hardware and Operating System not being configured 

or operated in accordance with the reasonable instructions of the Supplier; 

(j) any circumstance or outside influence which causes system Downtime 

which is not the fault of the Supplier’s Products itemized in this 

Agreement; 

(k) any period during which the Supplier is denied access to remedy any 

condition causing the Downtime; or 

(l) Force Majeure. 

1.4 Downtime is calculated from the time the Customer contacts the Supplier by 

telephone with a request for Remedial Maintenance until the time the Hardware 

and Operating System Software is returned to the same level of operation or 

functionality as was available immediately prior to the failure. 

1.5 The Customer shall make any claim for credits due to Downtime within 7 days 

from the end of each maintenance payment period. 

1.6 The Customer shall keep full and detailed records of any alleged Downtime and 

shall on request make such records available for inspection by the Supplier and 

shall allow the Supplier to take copies of such records. 


